management decision to discharge Mr, Dickey, nor is there any direct
evidence to establish any nexus between Mr. Pulice's open hostility and
displeasure with Mr. Dickey over his safety activities and his discharge.

On the facts of this case, had Mr. Pulice actually discharged Mr. Dickey,
recommended that he be discharged, or participated in the management decision
to discharge Mr. Dickey, Mr. Dickey would have a strong prima facie argument
that his discharge was motivated in part by Mr. Pulice's hostility and
displeasure over his protected safety activities.  In such a situation,
since Mr. Pulice is part of mine management, any illegal discharge made in
retaliation for Mr. Dickey's exercise of his protected safety rights would
be imputed to the respondent, and it would be held accountable for
Mr. Pulice's actions if it could not establish by a preponderance of the
evidence that the discharge was motivated by unprotected activities and
that management would have discharged Mr. Dickey in any event for those
unprotected activities alone.  On the other hand, if I conclude that Mr. Pulice
had no connection with the decision to discharge Mr. Dickey, the question
still remains as to whether the management members who did make that
decision were motivated in part by Mr, Dickey's safety activities, or
whether he would have been discharged anyway over the Yoder incident.
Mr. Dickey maintains that the management decision to discharge him was
made because management wished to rid themselves of a "safety thorn" in
their side, and that respondent's assertion that his safety activities
played no role in the discharge decision is simply incredible.  Findings
on these issues are discussed later in this decision,

The asserted disparate treatment of Mr. Dickey

One of the critical elements of Mr. Dickey's case is the argument
that mine management treated other employees different from him when
disciplining them for infractions of the shop rules. Mr. Dickey concludes
that the evidence and testimony presented in this case establishes beyond
any doubt that he was dealt with more harshly than others. As indicated
earlier, the "shop rules" are set forth in a one page exhibit C-9.  Aside
from the exhibit itself, the rules contain no explanations as to the
mechanics of their application, the relative  severity of each enumerated
infraction, and there is no further explanation of the terms "discipline
or discharge".

As previously noted, at pages 23 through 25 of his brief, Mr. Dickey
itemizes and summarizes a number of examples of what he believes to be
disparate treatment of other employees for infractions of the shop rules.
In each of the cited instances, Mr. Dickey claims that mine management
either meted out less severe punishment, or no punishment at all, for
more serious offenses than what he was charged with.

As one example of disparate treatment, Mr. Dickey states that
Sam Pulice cursed him and employee Randall Dugan, but that Mr. Pulice
was never disciplined for these violations of the shop rule.  The fact
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